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There was a Tax Treaty between Turkey and Germany since 30 Decem-
ber1989. However, the German authorities unilaterally denounced the Trea-
ty in 2009. The denouncement had taken effect from 01 August 2011. A 
New Tax Treaty, under the name of “Agreement between Turkey and Ger-
many for the Avoidance of Double Taxation and of Tax Evasion with Respect 
to Taxes on Income” entered into force on the date of 01 August 2012 and 
has taken effect since 01 January 2011.

During the period of 01 August 2011 to 01 
August 2012 domestic rules were being 
applied to double taxation issues between the 
two countries. Therefore, the retrospective 
application of the New Treaty up to 1 January 
2011 gives an opportunity to taxpayers to 
apply for enjoying more favorable treatment 
of the New Treaty for the taxable income and 
gains derived from the other country during 
that period.

In order to enjoy the favorable treatment 
of the new Tax Treaty residents of Germany 
need to acquire a residence document from 
German authorities and to submit it either 
to the persons that would withhold the tax 
or in other cases to the related tax office 
in Turkey.

SOME IMPORTANT POINTS OF THE 
NEW TREATY

 Taxes Covered

The New Tax Treaty covers the Turkish and 
German personal and corporate income taxes 
as well as German trade tax. While the former 
Treaty was also covering German capital tax 
(Vermögenstreuer) and business tax (Gewer-
besteuer) which is no more the case.

 Permanent establishment (PE)

Definition of permanent establishment in ge-
neral is parallel to the OECD Model Tax Con-
vention. 

But a building site, a construction, assembly or 
installation project or supervisory activities in 
connection therewith that last more than six 
months are considered as permanent establis-
hment.

Rendering of services, including consultancy 
services, by an enterprise through employees 
or other personnel engaged by the enterpri-
se for such purpose for a period or periods 
more than six months are also considered as 
an indication of the existence of a permanent 
establishment.

 Source country taxation

As a general rule the country of residence has 
the right to tax. However in certain cases the 
source country has a limited right of taxation 
for income and gains derived from there.

In accordance with the New Tax Treaty divi-
dends, interest, and royalty payments made to 
residents of the other Contraction State may 
subject to limited source country taxation. 
The maximum taxation limit for dividend pay-
ments is 5% of the gross amount if the bene-
ficial owner is a company which holds directly 
at least 25% of the capital of the company pa-
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ying the dividends. The related figures in the 
previous treaty were 15% and 10% respecti-
vely. Otherwise the tax charged will not ex-
ceed 15% of the gross amount of the dividend.

Interest payments may subject to maximum 
10% income tax in the source country. The 
rate for the same income in the previous Tax 
Treaty was 15%.

Royalty payments, as in the previous Tax Treaty, 
may subject to maximum 10% of income tax 
in the source country. However, definition of 
royalty has changed in the New Treaty and the 
sale proceed of intangible assets, which were 
included in the definition of royalty in the pre-
vious Treaty has been excluded from the defi-
nition now.

The term of royalty also includes the payments 
for the use of, or the right to use industrial, 
commercial or scientific equipment as well as 
payments of any kind for the use or the right 
to use a person’s name, picture or any other 
similar personality rights.

Capital gains derived from immovable proper-
ty, and from the alienation of shares and similar 
rights deriving more than 50% of their value 
from immovable property may be taxed in the 
country that the immovable property situated.

Gains from the alienation of movable property 
of permanent establishment may be taxed in 
the country where the permanent establish-
ment is located.

Any other capital gains will be taxable only in 
the country of residence of the alienator. But 
if the time period does not exceed one year 
between acquisition and alienation the source 
country will also have right to tax the gain. The 
exceptions to this rule are the alienation of 
shares that are listed on an approved stock ex-
change of the countries and the gains derived 
from the alienation of shares in the course of 
a corporate reorganization.

 Business income

As quite parallel to the OECD Model Tax 
Convention, business activities conducted in 
a permanent establishment will be subject to 
taxation in the country where the PE is loca-
ted. Otherwise, business income is taxable in 
the country of residence of the taxpayer.

 Independent personal services

With a drastic change from the former Tax 
Treaty where the independent personal ser-
vices were also covering enterprises that ren-
dering services, the New Treaty limits the in-
dependent personal services with professional 
services of individuals. Therefore, the service 

income of enterprises will be subject to the 
provisions of business income, and Turkey will 
not levy a relatively high withholding tax for 
these services rendered by German enterpri-
ses anymore.

In order to be taxed in the source country 
services are to be provided through a fixed 
base or the individual is to be present there 
while providing the service for a period or pe-
riods in the aggregate to at least 183 days in 
any continuous period of 12 months.

Professional services include independent 
scientific, literary artistic, educational or tea-
ching activities as well as the independent ac-
tivities of physicians, lawyers, engineers, archi-
tects, dentists and accountants.

 Income from employment (depen-
dent personal services)

Remunerations from employment will be 
taxable only in the source country where the 
service is rendered if the employee is present 
in the source country exceeding in aggregate 
183 days, and neither the employer is a resi-
dent of the source country and nor is the em-
ployee working for a PE or a fixed base in the 
source country.

 Elimination of double taxation

Double taxation of the residents of Turkey will 
be eliminated by using credit method. Therefo-
re, the Turkish tax payers enjoy a tax credit for 
the income taxes they paid in Germany.

Double taxation of the residents of Germany 
will be eliminated by using either credit or 
exemption method as the case might be. In-
come and some gains that are taxed in a li-
mited scale in Turkey as the source country 
will be subject to tax credit mechanism for eli-
mination of double taxation in Germany (e.g. 
dividends, interest, and royalties). However, 
the dividend income received by a German 

company from a Turkish company that at least 
25% of capital of which is owned directly by 
the German company and the dividend was 
not deducted when determining the taxable 
income of the company in Germany will be 
exempt from tax there.

Other classes of income and gains that may be 
taxed in Turkey will be exempt from taxation 
in Germany, except the business income of a 
permanent establishment in Turkey under cer-
tain conditions.

Also in cases of disagreement between the tax 
authorities of the countries about the applica-
ble provisions of the Treaty or the identity of 
the tax payer, Germany will apply the credit 
instead of the exemption method to eliminate 
the double taxation.

 Procedural rules for taxation at source

The countries may directly apply the related 
tax rates determined in the Treaty for income 
classes of dividends, interest, and royalties at 
source. However, the countries may also use 
the rates that are provided under the domes-
tic tax legislation of the source country. None-
theless, the tax withheld at source is refunda-
ble on application by the taxpayer in four years 
if and to the extent that the Treaty requires 
the tax authorities to apply of a lower tax rate 
for the income.

The New Tax Treaty also gives the competent 
authorities of the countries to exchange infor-
mation about all kinds of persons and taxes 
that are not necessarily in the scope the Treaty.

A. Bayazit BALCI
rrehber@rehberconsulting.com
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Compensation for dismissal. Current 
situation and its Income Tax treatment

ARGENTINA

This compensation may not exceed three ti-
mes the average wage of all the fees provided 
for in the Collective Labor Agreement applica-
ble to the worker.

The Justice has opined1 that this stop viola-
tes constitutional principles laid down in the 
National Constitution; therefore the compen-
sation item antiquity must be equivalent to a 
67% of the amount calculated in accordance 
to what was mentioned in the first paragraph.
With regard to the income tax, the employer 
must carry out a withholding tax at the payment 
time. The income tax law sets that the compen-
sations for dismissal are exempt from the levy.

However, there are no rules that provide for 
tax purposes how the compensation is de-

1 Supreme Court of Justice of the Nation “Vizzoti, Carlos A. c/AMSA SA” 14/9/2004
2 Circular (AFIP) 4/2012, 30/11/12 and in the same sense memorándum 10/2005 DNI (SIP)

The Argentinian employment con-
tract law provides that in cases of 
dismissal without just cause, must 
be paid to the worker a month’s 
salary for each year of service wor-
ked or fraction greater than three 
months. The amount of the salary 
must be the best normal and usual 
remuneration of the worker.

termined under age that should be conside-
red excluded from the withholding of income 
tax. The Treasury has been pronounced in the 
same sense of the Court in the caseVizzoti2, 
clarifying that if the amount paid to the worker 
compensation is equal to or less than three ti-
mes the average wage of all the fees provided 
for in the collective employment agreement 
applicable to the worker. The tax exemption 
will be recognized on the full amount of com-
pensation paid, not corresponding to the em-
ployer to withhold income tax.

On the other hand, if the amount paid is grea-
ter, the exemption will be granted up to a sum 
equivalent to the sixty-seven percent (67 %) of 
the amount calculated.

Therefore, the basis for the determination of 
the withholding of income tax, shall be given 
by the amount that exceeds the sixty-seven 
percent (67 %) of the amount actually paid, in 
case that this amount is greater than three ti-
mes the average wage of all the remuneration 
referred to in the collective labor agreement 
applicable to the worker.

Finally, it is worth to say that there is case law 
“Cause Ediciones B Argentina S.A. TFN Room 

B 29/03/ 07” and ratified by the C. N. A. C. A. F. 
Room IV 03/23/10, which extends the concept 
of compensation of the profit tax bill, saying  
that the amount set out in the first paragraph 
of this article, is a minimum of public order, 
nothing prevents the parties agree a greater 
amount to this concept, which will continue 
to be the nature of compensation by seniori-
ty, and therefore included in the exemption of 
income tax.

In the same sense we have already heard se-
veral rooms of the Chamber of Labor (Pom-
bo, Graciela c/AgroserviciosPampeanos S.A. 
Room III 3/02/ 2006; Alen, Jose c/ Wyeth S.A. 
Room I 10/09/2007. At the level of the Supre-
me Court of Justice of the Nation still lack the 
definition of that topic.

Proposed new UK statutory residency tests
UNITED KINGDOM

Following recent tax cases, tax 
advisors have been unable to de-
termine with any certainty the tax 
residency of an individual for UK 
tax purposes. 

As a consequence of this, The UK Government 
is proposing to bring in Statutory Tests from 6 
April 2013 to determine the tax residency of 
an individual. Currently there are no statutory 
rules and a residency of an individual is based 
on case law and UK tax authorities practice.

The test will take into consideration the days 
spent in the UK and connections to the UK 
and will be structured into three parts. Firstly, 
the automatic overseas test will determine if 
an individual is automatically non-resident. Se-

condly, the automatic UK test will determine if 
an individual is automatically resident. Thirdly, 
the sufficient ties test will determine the re-
sidency position if an individual meets neither 
the automatic overseas nor the automatic UK 
test. The sufficient ties test determines resi-
dency based on a combination of the amount 
of time spent in the UK with the number of 
ties a person has.
 
Automatic Overseas Test

An individual will be automatically not resident 
in the UK for a relevant tax year if that person 
satisfies any of the following conditions:

 they have been not resident in all of the three 
preceding tax years and in the relevant tax 
year spend less than 46 days in the UK or

 they have been resident in one of the prece-
ding three years but spend less than 16 days 
in the UK in the relevant tax year

 they work full-time overseas for the tax year 
without any significant breaks from that 
overseas work, and: 
i.  they spend fewer than 91 days in the UK 

in the tax year, and 
ii. the number of days in the tax year on 

which they work for more than three 
hours in the UK is fewer than 31. 

Automatic Residence Test 

Provided that the individual does not meet 
any of the Automatic Overseas Test, then that 
person will be automatically UK resident if any 
one of the following three conditions is met:

Federico Constantino
FCostantino@bue.auren.com

AUREN Buenos Aires
Argentina
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Legal and tax residency 
Fiscal / tax consequences 

URUGUAY

In our last week’s issue we dealt with the main 
requirements to obtain the legal and/or tax 
residency in our country. In this current issue 
we will refer to the main tax consequences of 
obtaining the tax and/or legal residency entit-
lement regarding tax income (always referring 
to natural persons).

IRPF (Personal Income Tax) 

This tax is applied on some incomes of natural 
persons who are tax residents in Uruguayan 
territory, being legal residents or not. 

In general terms, the tax applies to the fo-
llowing incomes: 

1. Incomes from Uruguayan source: 

 Earned income: It includes incomes ob-
tained in the country for the provision of 
personal services, inside or outside the de-
pendency relationship. 

The concept of Uruguayan source includes 
the compensations in dependency rela-
tionships and technical services provided 
abroad outside the dependency relation-
ship, to IRAE (Income tax on trade and 
industry) or IRPF (Personal Income Tax) 
taxpayers. 

The tax in this category is calculated over 
the amount that exceeds the non-taxable 
minimum (MNI), applying (10% to 30%) pro-
gressive rates to the surplus.

 Capital tax: It includes return on movable ca-
pital (interests, dividends, etc.) and real-estate 
ones (renting of properties in the country).

 Assets increase: It includes incomes derived 
from transfer and use of fixed and intangible 
assets located in the country, among others. 

  
2. Incomes from foreign sources, among 

them you can find:

 Capital tax: It includes return on movable 
capital coming from abroad (interests and 
dividends).

IRPF (Personal Income Tax) taxpayers have 
the option of paying real or presumptive 
IRAE (Income tax on trade and industry) 
for the incomes obtained (apart from those 
obtained in a dependency relationship, local 
dividends, and return on movable capital 
coming from abroad). In some cases this 
can be less burdensome. For services pro-
vided outside the dependency relationship 
that annually exceed USD490.000 real IRAE 
should be settled.

IRNR (NON-RESIDENTS
INCOME TAX)

This tax applies to incomes obtained by na-
tural persons and other entities who are not 
fiscal residents in national territory; though 
they may be legal residents. 

In general terms, it applies to the same inco-
mes that the IRPF applies. However, we will 
mention the main differences between these 
two taxes:

 In the IRNR there is no MNI (non-taxable 
minimum) or progressive rates in none of 
the taxed incomes categories. 

 In the IRNR the option of settle IRAE does 
not exist in any case. 

 In case of obtaining business incomes, the 
IRNR is calculated applying a 12% rate over 
the incomes of Uruguayan source, free of 
charge. On the other hand, a fiscal resident 
who obtains this kind of income will pay 
IRAE under a real or presumptive regime.

 The IRNR in any case applies to foreign 
source’s incomes obtained by fiscal resi-
dents in our country (though they may 
be legal residents).

 they spend more than 183 days in the UK or 
 they work full time for a period of twelve 
months in the UK whether employed or 
self-employed or

 their only home(s) is/are in the UK.

Sufficient Ties Test 

Where an individual has been not resident in 
the UK in each of the three previous tax years 
then the combination of ties and days is as fo-
llows:

Days in UK Number of Ties

up to 45 days Always not resident

46 - 90 4 ties to be resident

91 - 120 3 ties to be resident

121 - 182 2 ties to be resident

183 or more Always resident

The proposed ties are as follows:

1. where the individual’s spouse or children 
under 18 are resident in the UK

2. residential accommodation is available for 
use in the UK which is actually used in the 
year

3. you undertake substantive employment or 

self-employment in the UK covering at least 
40 working days

4. there are at least 90 days of presence in the 
UK in either of the two preceding tax years.

In conclusion it will be important for indivi-
duals coming to the UK to obtain advice to 
determine their tax residency position, as not 
doing so could lead to potential unforeseen 
tax liabilities.

Viru Patel
vpatel@hwca.com

United Kingdom



5

Regarding this last point, it should be mentio-
ned that the recent Law Number 18.910, 
granted all natural persons who gain their fis-
cal residency in the Republic, the possibility 
to start taxing these incomes from the fifth 
fiscal year beyond which it is verified the 
change of residency to national territory. This 
deferral is granted giving them the possibility 
of paying the IRNR for five fiscal years, once 
only and only for this kind of income. This tax 
does not apply to returns obtained outside 
the country. 

This is to say that, in order to identify the 
taxed incomes as well as the applicable inco-
me tax, it is fundamental to analyse the fiscal 
residency of the natural persons according to 
the definition given by our legislation. 

The legislation on the Regulation of the Fiduciary Services 
passes in Cyprus

CYPRUS

The legislation does not apply on CIF and cre-
dit institutions who exercise administrative 
services in the framework of their business 
which are regulated by their respective Com-
petent Authorities and management compa-
nies and variable capital investment companies 
who provide administrative services during 
the course of their business under the Open 
Ended Undertakings in Collective Investments 
Law, and only the persons who are eligible will 
be able to provide management services. 

The application of the legislation will cover, in 
general, the following services and activities:

 Trustee Services
 Provision of services, such as nominee ser-
vices, opening of bank accounts etc., to pri-
vate and public companies, partnerships or 
other organisations whether legal or physi-
cal persons, wherever they have been incor-
porated or established

In December 2012, the Cyprus legislation on the regulation of businesses 
offering management services and related subjects was finally published.  
The legislation was welcomed by the majority of the service provi-
ders, who see the regulations as a step forward in enhancing even 
more the level of quality in the provision of management services to 
private companies.

The legislation will not apply to physical per-
sons providing services as:

 a consultant in a company in which its se-
curities are listed on a regulated market, 
which is under a supervisory authority and 
is obliged to have non-executive indepen-
dent consultants, in governmental or semi-
governmental majority owned by the Repu-
blic of Cyprus;

 a consultant or secretary in a company in 
which he owns physically or through com-
pany at least 25% by his/her spouse and/
or members of his/her family up to forth 
degree of relation or in a trust in which re-
latives up to fourth degree are beneficiaries;

 a consultant or secretary in the company which 
is his exclusive employer or company belonging 
to a group that the employer is a member;

 a consultant or secretary of a subsidiary 
company as described on the above three 
paragraphs;

 a Trustee where the person is a settlor or 
where all the beneficiaries are himself or re-
latives up to fourth degree of relation;

 a Trustee in a trust created in the will of a 
physical person; and

 a consultant providing services for less than 
10 companies, not including companies 
mentioned in the first three paragraphs and 
provided that the person is not controlling 
the Board of Directors of a company. 

Persons, whether legal or physical, providing 
fiduciary services in Cyprus, other than the 

services provided above, shall be obliged to 
apply to be licensed by the relevant authority. 

Requirements for acquiring the 
license:

1..Head offices of the licensee is situated in 
the Republic

2. Persons that are in fact directing the appli-
cant or licensee must:
- have the characteristics of honesty, exper-

tise or/and professional qualifications
- the licensee is directed by at least two per-

sons that fulfil the above qualifications
- the Committee will have the power to 

oppose the appointment of a person or 
to ask further information or to request 
modifications. 

3. The license will be provided only after the 
direct or indirect and real beneficial owners 
of the applicant are disclosed. 

4..The licensee must ensure the employment of 
persons with ethos, honesty, ability, knowled-
ge and expertise required for that position. 

It is required to employ internal lawyer or to 
have regular professional contact with exter-
nal lawyer on an annual basis. 

It is required to appoint a compliance officer, 
after the said person is approved by the Com-
mittee.

Procedure for acquiring the
license:

An application is completed and forwarded 
to the Commission (Cyprus Securities & Ex-
change Commission), which can be found on 
its website. The application is signed by the di-
rectors and is accompanied by:

1. Special questionnaire signed by the direc-
tors or the persons that are in fact directing 

Alexandra Weisz
alexandra.weisz@mvd.auren.com

AUREN Montevideo
Uruguay
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Which non-residents’ earnings are exempt from IRNR 
(non-resident income tax) when these are not permanently 
established in Spain?

SPAIN

 Income earned by individuals which is exempt 
from income tax according to income tax re-
gulations (such as for example lottery win-
nings, permanent total disability or severe 
disability benefit, or public grants and scho-
larships). With the exception of that contai-
ned in letter y) of Article 7 of the Personal 
Income Tax Law.

 Interest and capital gains from personal pro-
perty and goods obtained by residents of 
another EU member State, with three ex-
ceptions:

 When the interest and/or capital gains are 
obtained through a tax haven.

 In the case of capital gains derived from 
the transfer of shares, holdings or other 
rights in an organisation in which real 
estate located in Spain make up its main 
asset.

 When the capital gains are derived from 
the transfer of shares, holdings or other 
rights in an organisation and the taxpa-
yer, at some point during the twelve-
month period prior to the transfer, has 

directly or indirectly held a stake of at 
least 25% of the capital or assets of said 
organisation.

 Earnings derived from Public Debt.

 Earnings derived from securities issued in 
Spain by non-residents.

 Earnings from non-resident accounts.

 Income from the leasing, cession or assign-
ment of containers or bareboat ships and 
aircraft, used in maritime navigation or in-
ternational flights.

 Profit distributed by the subsidiaries resi-
dent in Spain to their parent companies in 
another EU Member State or to permanent 
establishments of the latter located in other 
Member States, provided that they fulfil cer-
tain conditions.

A parent company is one that has a holding in 
another company, in general, as of 1 January 
2011, of at least 5%; the holding may be redu-

ced to a minimum of 3% as the result of the 
subsidiary company having carried out the 
operations referred to in article 14.1.h.) of 
the revised text of the Non-resident Income 
Tax Law. The company in which the parent 
company has the holding is the subsidiary. 
In order to apply this exemption, the parent 
company cannot be resident nor the perma-
nent establishment based in a country or te-
rritory classified as a tax haven.

  The income derived from the assignment of 
securities or the reimbursement of shares 
in investment funds set up in official secon-
dary markets of Spanish securities, obtained 
by individuals or organisations resident in 
a country with which Spain has signed an 
Agreement with a clause for information ex-
change, except when it is obtained through 
a tax haven.

 National welfare old age pensions recog-
nised under Royal Decree 728/1993 of 14 
May. This decree establishes the welfare old 
age pensions for Spanish emigrants (effecti-
ve from 1 January 2001).

the company, if not the directors, the share-
holders, the beneficial owners, if any and the 
compliance officer.

2. Confirmation of the Directors that the de-
tails provided are correct and truthful.

3. Criminal record certificate and certificate of 
non-bankruptcy  for the directors, the per-
sons that are in fact directing the company, 
the shareholders, the beneficial owners, if 
any and the compliance officer.

4. The Memorandum and Articles of Associa-
tion of the Company, as well as certificates 
showing the directors, shareholders, benefi-
cial owners, registered office and good stan-
ding of the Company. 

5. Payment of the levy, as provided by the 
Commission.

The Commission may request additional do-
cuments. 

Persons providing management 
services before the introduction 
of the legislation

1. Within two months from the introduction of 
the legislation the person notifies the Com-
mission regarding its details and its intention 
to submit or not to submit an application.

2. Within four months from the notification, 
the application is submitted to the Commis-
sion, with the Financial Statements of the 
previous two years.

3. Comply completely with the provisions of 
the legislation.

Persons, who do not comply with the above, 
may continue to provide such services for six 
months after the date of entry into force of 
the legislation. After the six months they will 
not be allowed to provide such services. 

In cases an application is rejected by the Com-
mission, then the said person shall cease to 
provide such services within six months from 
the notification date of the rejection. 

The Commission shall respond to each appli-
cation of newly established service providers 
within four months. 

The Commission shall respond to already 
existing service providers within twenty four 
months. 

Intention of a person for an extension  of its 
license to additional services or amendment of 
a license must be accompanied by a notifica-

tion in advance to the Commission, which its 
approval is not required but can be opposed 
or asked for more information. 

A license can be suspended or revoked by the 
Commission, while there are cases where the 
license is automatically terminated. 

Licensed persons are held in a Register, which 
can be freely accessible by the public. 

Persons, who do not comply with the provi-
sions of the legislation, can face criminal and 
civil liability, administrative sanctions and regu-
latory competency of the Securities and Ex-
change Commission.  

Zoe Kokoni
zoe.kokoni@eurofast.eu

Eurofast Taxand, Cyprus

 



7

 Scholarships, grants and other amounts re-
ceived by individuals, paid by Public Admi-
nistrations by virtue of international cultu-
ral, educational and scientific co-operation 
agreements or treaties, or by virtue of 
the annual international co-operation plan 
approved by the Council of Ministers (effec-
tive from 1 January 2001).

 The dividends and shares in profits obtained 
by individuals resident in another Member 
State of the European Union or in countries 
or territories with which there exists an 
effective exchange of tax information, with 
a limit of 1,500 euro, and applicable to the 
totality of the earnings obtained during the 
calendar year. This exemption is not appli-
cable if the dividends are obtained through 
countries or territories classified as tax ha-
vens, (effective from 1 January 2007).

 Dividends and profit sharing obtained by 
pension funds equivalent to those regula-
ted in the revised text of the Pension Plans 
and Funds Act (Legislative Royal Decree 
1/2002, of 29 November), which are resi-
dent in another European Union Member 
State or by permanent establishments 
of said institutions in another European 
Union Member State (effective from 1 
January 2010).

 Dividends and profit sharing obtained by 
unit trust institutions regulated by Directive 
2009/65/EC of the European Parliament and 
of the Commission; under no circumstances, 
however, can the application of this exemp-
tion result in tax being paid at a lower rate 
than would have resulted from levying the 
same tax rate on said income as would have 
been levied on unit trust institutions domi-

ciled in Spanish territory as corporation tax 
(effective from 1 January 2010).

 Royalties between associate companies, 
paid to a company resident in a European 
Union Member State or to permanent es-
tablishment of said company in another EU 
Member State, provided that certain requi-
rements are fulfilled (effective from 1 July 
2011).

  An exemption applies to 50 percent of 
the capital gains resulting from the sale of 
urban real estate in Spain which has been 
purchased between 12 May 2012 and 31 
December 2012. This partial exemption is 
not applicable:

 In the case of natural persons, when the 
real estate has been purchased by or 
transferred to their spouse, to any per-
son related to the taxpayer either via the 
direct line or collateral lines, by blood or 
by affinity, up to and including the second 
degree, to an entity which falls under any 
of the conditions set forth in article 42 of 
the Code of Commerce, either in relation 

to the taxpayer or any of the other per-
sons mentioned above, regardless of their 
place of residence and the obligation to 
formulate consolidated annual accounts.

 In the case of entities, when the real esta-
te has been purchased by or transferred 
to a person or entity that falls under any 
of the conditions set forth in article 42 
of the Code of Commerce, regardless 
of their place of residence and the obli-
gation to formulate consolidated annual 
accounts, or to the spouse of the above 
mentioned person or any other person 
related to said person via the direct line 
or collateral lines, by blood or by affinity, 
up to and including the second degree.

Recent Changes to Serbian Tax Legislation
SERBIA

The recent changes in Serbian tax legislation 
have raised quite an interest of both Serbian 
businessman and foreign investors. Some of 
the changes will come into force as of January 
1 2013, and a couple, listed below, already in 
force.

 As of October 1 2012, the VAT rate is in-
creased from 18% to 20% for all goods and 
services except for the ones that the lower 
tax rate of 8% applies have remained the 
same.

 As of October 6 2012, the tax rate for the 
capital gains of physical persons has been in-

creased from 10% to 15%. According to the 
Article 7 of the respective Law, the tax payer 
is defined as the resident of the Republic of 
Serbia for the gain achieved in the territory 
of Serbia, and for the gain achieved abroad. 
The non-resident who has achieved gains in 
the territory of Serbia is also considered a 
taxpayer and liable to tax, unless there is an 
international Double Tax Treaty in place that 
provides otherwise.

With all the changes to the laws of Serbia, 
the government is expecting to decrease the 
budget deficit from current 7,1% to 4% of the 
GDP. The application of the measures should 

result with RSD 26 billion savings in the last 
quarter of 2012, and over RSD120 billion sa-
vings in 2013, the fact that should significantly 
contribute to the stabilisation of the public 
finances.

Panayiotis Diallinas
panayiotis.diallinas@eurofast.eu 

Eurofast Global, Belgrade Office /Serbia

José Luis Galipienso
Jl.galipienso@bcn.auren.es

AUREN Barcelona
Spain
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Transfer pricing
INDIA

India is becoming more prominent in the 
global landscape. With a huge consumption 
driven domestic economy, untapped areas of 
exponential growth and opening up of eco-
nomy, India has attracted global majors in past 
2 decades. This has prompted Tax authorities 
in India to look closely at transfer pricing. It 
was introduced in India, in the year 2001 which 
is being governed by section 92 to 92F under 
the Income
Tax Act, 1961.

 Scope:

Transfer Pricing Regulations (“TPR”) are appli-
cable to the all enterprises that enter into an 
‘International Transaction’  with  an ‘Associa-
ted Enterprise’. Therefore, generally  it  applies  
to all  cross border transactions entered into 
between associated enterprises. It even applies 
to transactions involving a mere book entry 
having no apparent financial impact. The aim is 
to arrive at the comparable price as available 
to any unrelated party in open market condi-
tions and is known as the Arm’s Length Price 
(‘ALP’).

 Applicability:
 
The  trigger  point  for  attracting transfer  pri-
cing  provisions  is  the  occurrence  of  an  
international transaction between two or more 
associated enterprises.

International Transaction:

An international transaction is essentially a 
cross border transaction between associated 
enterprises (AEs) in any sort of property, whe-
ther tangible or intangible, or in the provision 
of services, lending of money etc. At least one 
of the parties to the transaction must be a 
non-resident entering into one or more of the 
following transactions:

(a) Purchase, sale or lease of Tangible or Intan-
gible Property

(b) Provision of services

(c) Lending or borrowing of money
(d) Any transaction having a bearing on profits, 

income, losses or assets
(e) Mutual agreement between AEs for alloca-

tion/apportionment of any cost, contribu-
tion or expense.

Associated Enterprises:

The basic criterion to determine an associated 
enterprise (AE) is the participation in mana-
gement, control or capital (ownership) of one 
enterprise by another enterprise. The partici-
pation may be direct or indirect or through 
one or more intermediaries. The concept of 
control adopted in the legislation extends not 
only to control through holding shares or vo-
ting power or the power to appoint the mana-
gement of an enterprise, but also through debt, 
blood relationships, and control over various 
components of the business activity perfor-
med by the taxpayer such as control over raw 
materials, sales and intangibles.

 Arms Length Price:

In  accordance with  internationally accepted 
principles, the  Transfer Pricing Regulations 
(TPR) have provided that any income arising 
from an international transaction between 
AEs shall be computed having regard to the 
Arms Length Price (ALP), which is the price 
that would be charged in the transaction if it 
had been entered into by unrelated parties in 
similar conditions. With a view to allow a de-
gree of flexibility in adopting the ALP, a varian-
ce allowance of 5 percent has been provided 
under the TPR.

 Onus to Prove:

The primary onus is on the taxpayer to deter-
mine an ALP in accordance with the TPR and 
to substantiate the same with the prescribed 
documentation. Where such onus is dischar-
ged by the taxpayer and the data used for de-
termining the ALP is reliable and correct there 
can be no intervention by the tax officer.

 Recent Developments:

In India, advance pricing agreement (APA) pro-
gramme was introduced by the Finance Act 
of 2012, effective from 1 July 2012. As per the 
proposal, an APA will be valid for a period not 
exceeding five consecutive financial years from 
the date of signing. It will be binding on the as-
sessee and the tax authorities in respect of the 
specified transaction that has been agreed to.

APA allows parties to use any method to de-
termine pricing. However, the government is 
yet to roll out APA rules, forms and procedu-
res. Bilateral APAs are likely to be led by the 
office of the Competent Authority, whereas 
unilateral APAs would be handled under the 
supervision of the Director General of Income 
Tax (International).

Across the world, APA is the preferred mecha-
nism for bringing certainty in and resolving dis-
putes relating to transfer pricing. The revenue 
authorities are keen to make this programme 
a success and provide a much needed brea-
ther to the taxpayer community. Therefore, 
the process is likely to be more efficient at the 
onset and should be driven by quicker as well 
as pragmatic decision-making.

The APA process is expected to be cooperati-
ve thereby offering an environment conducive 
to resolve transfer pricing issues. Clearly, the 
biggest benefit of an APA is establishing cer-
tainty. Moreover, in a bilateral APA, one would 
also eliminate any potential double taxation.

The increasing participation of multinational groups in economic activities of a country, has given rise to new and 
complex issues. Transaction entered into between the enterprises in different companies belonging to same group, 
it is important that fair pricing practices are adopted to not adversely affect profits of either entity. This would 
otherwise lead to evasion of tax revenue of the country and narrows the tax base of the economy. In order to avoid 
this situation and with a view to provide legislation with a tool to ensure fair and equitable distribution of profits, the 
concept of transfer pricing was designed.

Arati Parmar
aratip@kdg.co.in

India
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Legal qualification of the transactions carried out by a taxable 
person who have moved to Italy and who has not been registe-
red in the VIES database yet.
[Resolution number 42/E/2012]

ITALY

The taxable payer aiming to carry out intra-
Community transactions must ask for the au-
thorization of the Revenue Agency and, sub-
sequently, he shall ask for the submission into 
the VIES database.

Those who already have a VAT number must 
apply specifically the Revenue Agency decla-
ring their intention of carry out Community 
transactions.

Those who don’t have a VAT number yet must 
apply for the authorization together with the 
‘declaration of starting activity’, which is a pro-
cedure that allow the entrepreneur to start 
a new activity without having to wait for the 
public authorities to authorize in advance.
Thirty days after this application, whether the 
Revenue Agency have not expressed its refu-
sal, the applicant can be inserted in the VIES 
database.

By said resolution, the Revenue Agency con-
firmed that transactions carried out in the pe-
riod starting from the application and ending 

ITER  AUDIT
Società di Revisione Iscritta all’Albo Speciale
CONSOB, al Registro dei Revisori Contabili e al
Public Company Accounting Oversight Board

Aldo Ponzi
Aldo.ponzi@iteraudit.com

Italy

Revenue Agency has provided with 
some clarifications regarding VAT 
on intra-Community purchases of 
services made by a VAT taxable 
payer, who is an Italian resident 
and not registered in the VIES da-
tabase yet.

30 days later, cannot be considered as a “intra-
Community” transaction.

The purchaser resident in Italy must not apply 
the reverse-charge mechanism on the purcha-
se and, consequently, he must not include an 
invoice number, nor record it twice in the in-
voices’ register and in the purchases’ register. 
In fact, acting otherwise, VAT would be illegally 
deducted, and penalties would be applied.

Nevertheless, the Revenue Agency also spe-
cified that, the VAT person not registered in 
the VIES who had erroneously considered as 
intra-Community a transactions, will not be 
subject to penalties if they have committed 
this infringement before the issue of the circu-
lar number 39/E dated 1st August 2011.

Tax advantage for employees returning to Italy
With circular n. 14/E/2012, Revenue Agency 
provides clarifications on tax advantage appli-
cable in case of employees returning to Italy, 
(tax advantage has be issued by Law number 
238/2010).

The benefit consists in a reduction of income 
tax base in favour of EU citizens that decide 
to come back to Italy to be employed, self-
employed or work as entrepreneurs. In order 
to be entitled with the reduction, they have 
to meet all the requirement provided by the 
law and have been living in Italy for at least 24 
months in the past.

The law provides that the requirements re-
quested for tax advantage must be held from 

January 20th, 2009 and that the benefit will 
ends on December 31st, 2015.

The circular specifies that only those who have 
been employed in Italy or that have carried 
out corporate activities or self-employment 
activities starting from 20th January 2009, are 
allowed to tax advantage, without prejudice to 
the fact that he benefit will start on the 28th 
January 2011 date of the law enforcement).
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Failure to register the company’s financial 
statements in Portugal 

PORTUGAL

The approval of accounts is an essential 
company’s act and its register essential for the 
security in legal trading.

The tax and judicial authorities noticed that, 
although companies comply with their duty to 
submit their Simplified Corporate Information 
(IES, in Portuguese), in order to meet the tax 
obligation, in practice a large number of com-
panies neglect the duty to report the approval 
of the annual financial statements and pay the 
respective registration fee. At the end, their 
obligation to register the annual accounts re-
mains unfulfilled.

Those authorities recognize that, in certain 
cases, this situation is deliberately created by 
the companies themselves, whom don’t want 
their accounts to be revealed to third parties, 
meaning that creditors and other interested 
parties are unable to accede to the company’s 
financial situation.

On 23 November, the Decree-Law 250/2012 was published, introducing 
changes to the Commercial Registry Code (Código do Registo Comercial, 
in portuguese) and in the Legal Framework on Administrative Procedures 
for the Winding-up and Liquidation of Businesses (Decree-Law 76-A/2006, 
dated 29 March). These changes aim to ensure the compliance of the com-
panies’ legal obligation to register the accounts in Portugal.

In this context, to reinforce the importance of 
these register, according with 4.ª and 7.ª direc-
tives from the European Council (78/660/CEE 
and 83/349/CEE) and its absolute necessity in 
the society’s life, the Decree-Law that is now 
published, creates measures that, in one first 
moment, prevent a company to proceed to 
new other registers (like a statutory contract 
change), unless it acts according with this new 
legislation. At a second moment, the omission 
of the annual financial statements register for 
two consecutive years is considered a cause 
for autonomous dissolution of the company.

Therefore, we highlight for the two main po-
ints of the legislation now published in Por-
tugal:

1. Failure to register the company´s annual 
financial statements within the deadline 
(changes to article 17.º of the Commercial 
Registry Code):

a. Company will be prevented from re-
gistering other acts, with some excep-
tions.

b. It is applicable to the facts whose time 
limit for compliance is after 3 Decem-
ber 2012, date when the Decree-Law 
250/2012 came into force.

2. Changes to the Legal Framework on Admi-
nistrative Procedures for the Winding-up 
and Liquidation of Businesses ( Decree-Law 
76-A/2006):
a. Omission for two consecutive years 

is considered a cause for autono-
mous dissolution of the company for 
the purposes of filling an ex officio admi-
nistrative dissolution procedure;

b. Applicable to failure to register the ac-
counts since year of 2012.

Mexican Tax Amnesty 2013

MEXICO

It is well known that tax collection in Mexico 
is on a very low rating among OECD coun-
tries and the Finance Minister must conceive 
new tools in order to pick up fresh funds.   

In this environment, last december Mexican 
Congress, through the Federal Revenue Law 
(Ley de Ingresos) approved, and issued, an in-
teresting type of Tax Amnesty. 

The main idea consists in offering very impor-
tant reductions on taxes owed for Mexican 
taxpayers before 2007; in fact, such reductions 
are including not only tax itself, but additionally, 
interests, penalties and inflation adjustments.
Next we describe some important aspects of 
this tax amnesty:

 For amounts due on federal taxes and non 
compliance fines generated before 2007, the 
reductions will be 80% of the total tax owed 
and 100% of surcharges.

 For amounts generated from 2007 to 2012 
the reduction of 100% of surcharges and fines 
charged for any reason excepting for tax pay-
ments (non compliance fines).

Whether a taxpayer decides to apply for the 
benefits offered, among other requirements, 
we underline two very important to bear in 
mind: a) the total payment must be done in just 
one installment and b) taxpayer must drop any 
legal defense in process.  

Finally, next March the Mexican Tax Adminis-
tration Service (SAT) must issue the complete 
administrative rules that must be followed to 
be eligible to this Program. 

At first sight it seems that the 2013 tax amnes-
ty would offer important advantages, however, 
there are some other topics (for instance: legal 
prescription terms) that should be analyzed 
case by case.

  

Abilio Sousa
abilio.sousa@auren.pt

AUREN Oporto
Portugal

Miguel Rodriguez
miguel.rodriguez@cun.auren.com

AUREN Cancún
Mexico
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MALTA

Names such as activis, Amino Chemicals, Com-
bino Pharm, Watson, PharmaCare, Baxter, Car-
dinalHealth and many others. The main reason 
for Malta’s attractiveness are the following.

Firstly Malta’s Patents and Designs legislation 
incorporate within them the “Bolar” Provi-
sions which allows a company to develop and 
stockpile a particular generic prior to its pa-
tent expiration.

Secondly because of its size, Malta has seen 
very few patents being registered as most 
international firms do no bother to register 
locally thus giving other companies the time 
to develop, license and stockpile a particular 
product prior to patent expiry enabling the  
flooding of the market as soon as a particular 
patent expires.

Malta’s entry into the EU has further streng-
thened Malta’s position by enabling companies 
to market their generics in North Africa and 
beyond especially to the rest of the African 
continent, as well as to South America, thanks 
to the authorisation of the Maltese regulatory 
body as an EU member state.

Thirdly Malta embraces the inward processing 
relief (IPR) mechanism on imports. This me-

The Pharmaceutical 
Industry in Malta

Malta Offers great opportunities to the generic pharmaceutical 
industry for several reasons. Its attractiveness can be seen from the 
International brands which are setting up shop in Malta. 

chanism provides an exemption or reduction 
in import duties of raw materials utilised for 
the export out of the EU of the final product.

Fourthly this Industry benefits from very at-
tractive investment incentives such as inves-
tment tax credits amounting from anything 
from 30% to 50% of

 The amount invested in qualifying expenditure
 The cost of wages.

The percentage of tax credits being dependent 
on the size of the company.

There are also very attractive additional tax 
credits on / or Grants on   R&D varying from 
35% to as much as 80%.

Another advantage is a tax exemption in inco-
me from patents registered in Malta. Moreover 
patents moved to Malta can benefit from a top 
up provision;

 A step up provision upon migration of foreign 
IP companies to Malta allow the intellectual 
property (which can remain situated outside 
Malta) to be raised from historical cost to 
fair market value at the date of the migration.

 IP rights can then be amortized using the new 

fair market value over a three year period.
 Research and development taking place out-
side Malta and which leads to inventions: 
Income and royalties arising from such pa-
tented inventions are tax exempt in Malta. 
Moreover the patent can be registered an-
ywhere in the world

Finally Malta’s extremely attractive general tax 
refund system, which gives a general net tax 
of 5% , coupled with a wide double tax treaty 
network, a ready pool of professional English 
Speaking Graduates, a stable democratic Go-
vernment , and sound economy  makes the 
package complete and hard to beat for phar-
maceutical generics industry.

Simon Ciantar
simon@sciantar.com

Malta

Bulgaria and Switzerland sign new double
tax treaty agreement 

BULGARIA

On September 19 2012, the Republic of Bulga-
ria and the Swiss Confederation signed an up-
dated double tax treaty (DTT) that replaces the 
agreement signed on October 28 1991 in the 
areas of taxes on income, capital and property.

The new DDT text now is consistent with the 
OECD Model Tax Convention and with all the 
relevant EU Directives. 

The new text fills in an important gap in the 
previous DTT by including clauses regarding 
the information exchange between both coun-
tries with regards to the applicable interna-
tional standard. The included text on banking 
secrecy, which is the most important amend-
ment, will allow the exchange of banking infor-
mation. The amended treaty will provide the 
necessary transparency and allow the Bulga-

rian and Swiss authorities to receive informa-
tion, including confidential banking data that 
will help fight money laundering, tax fraud and 
tax avoidance.

According to the announcement of Simeon 
Dyankov, the Bulgarian Minister of Finance, 
both countries will exchange quarterly re-
ports, where the first ones will be covering the 
fourth quarter of this year and will be exchan-
ged at the beginning of 2013. Annual reports 
will also be exchanged.  

With the new DTT, the withholding tax on 
dividends will be 10% on gross amounts of di-
vidends. In the cases where a company holds 
at least a 10% share in the capital of the dis-
tributing company for not less than a year, the 
dividends will be free from withholding tax.  

 Regarding interest, the withholding tax rate at 
5% will apply. Again, for example, in cases of as-
sociated enterprises (10% shares for not less 
than one year), there will be no withholding 
tax. There will be no withholding tax also on 
the royalty payments either.
 
The new DTT will enter into force after it is be-
ing ratified by the parliaments of both countries. 

Rossitza Koleva
rossitza.koleva@eurofast.eu

Eurofast Global, Sofia Office/Bulgaria
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